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Dougl as B. McFadden argued the cause for appellees.
Wth himon the brief was Athan T. Tsi npedes.

Before: G nsburg, Henderson, and Randol ph, Circuit
Judges.

pinion for the Court filed by Crcuit Judge Randol ph.

Randol ph, Circuit Judge: Wen these |awsuits began,
Scott, Dawson and Smith were prisoners of the District of
Colunbia in the Lorton Correctional Conplex in Virginia.
Second- hand tobacco snoke at Lorton, they alleged in sepa-
rate conplaints, violated the cruel and unusual punishnents
cl ause of the Eighth Anendnent to the Constitution. The
district court agreed and i ssued a pernmanent injunction or-
dering the District to provide each of themwith a snoke-free
environnent. See Crowder v. District of Colunbia, 959
F. Supp. 6 (D.D.C. 1997). The District's appeal is mainly on
the ground that the court msapplied the standards articul at -
ed in Helling v. MKinney, 509 U S. 25 (1993).

Events occurring after the district court's final order pres-
ent a probl em of nootness. None of the three plaintiffs is
still jailed at Lorton. Scott conpleted his sentence and was
rel eased nore than a year ago. Dawson and Snmith are now
serving time at the Northeast GChio Correctional Center, a
private facility operated for the District. They were trans-
ferred to Chio in Septenber 1997 pursuant to s 11201(c) of
the National Capital Revitalization and Sel f-Governnent Im
provement Act of 1997, Pub. L. No. 105-33, 111 Stat. 712, 734.

Normal Iy, a prisoner's transfer or release froma prison

nmoots any claimhe mght have for equitable relief arising out
of the conditions of his confinement in that prison.1 It does

1 See Caneron v. Thornburgh, 983 F.2d 253, 257 (D.C. Gir.
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1993); Dorman v. Thornburgh, 955 F.2d 57, 58 (D.C. Cir. 1992); see

al so Geen v. Branson, 108 F.3d 1296, 1299-1300 (10th Cr. 1997);

Stewart v. MG nnis, 5 F.3d 1031, 1037-38 (7th G r. 1993); Johnson

v. More, 948 F.2d 517, 519-22 (9th G r. 1991); WMagee v. \Waters,

810 F.2d 451, 452 (4th Cir. 1987); Martin v. Sargent, 780 F.2d 1334,

1337 (8th Cir. 1985); MacKinnon v. Talladega County, 745 F.2d
1360, 1363 (11th G r. 1984).
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not matter that Smith and Dawson are still being held under
the authority of the District of Colunbia. The cases do not
di stingui sh between intra- and inter-jurisdiction transfers of
inmates. See Caneron, 983 F.2d at 257; Stewart, 5 F.3d at
1037-38; Martin, 780 F.2d at 1337; see also Dilley v. Qunn,
64 F.3d 1365, 1368 (9th Cir. 1995).

As to Scott, his release fromconfinenent surely noots his
case. See Winstein v. Bradford, 423 U S. 147, 147-48 (1975);
Dorman, 955 F.2d at 58; Martin-Trigona v. Smth, 712 F.2d
1421, 1427 (D.C. GCir. 1983). Neither he nor the other two
plaintiffs are before us asking for damages. None of the
three conplaints has blossoned into a class action. Each
plaintiff's request for injunctive relief stemmed from condi -
tions alleged to exist at Lorton.

Smith and Dawson are still in prison, but they are now in
Chio. What is left of their conplaints about second-hand
t obacco snoke at Lorton? The District answered at oral
argunent that the cases are saved from nootness by the
"capabl e-of -repetition-yet-evadi ng-review' doctrine. See
Christian Knights of the Ku Klux Klan v. District of Colum
bia, 972 F.2d 365, 369-71 (D.C. Cr. 1992). This is plausible
but not particularly persuasive; nothing in the record tells us
the Iikelihood of Smith or Dawson wi nding up at Lorton
again.2 A nore telling point, endorsed by all parties, stens
fromthe breadth of the injunction. It seens to apply no
matter where Smith and Dawson are incarcerated, so |long as
they are under the District's jurisdiction. The District says it

2 The Suprene Court must have pondered the sane npotness
issue in Helling v. MKinney. At oral argunent, counsel disclosed
that prisoner MKinney, whose conplaint dealt with his exposure to
second- hand snoke at Nevada's Carson City State Prison, had been
transferred to Nevada's Ely State Prison. Wen one Justice asked
why this did not noot the case, counsel replied that MKi nney coul d
be transferred back to Carson City. See Helling, 61 U S.L.W 3518,
3518-19 (U. S. argued Jan. 13, 1993). The Supreme Court's opinion
sai d nothing on the subject of nootness. The fact that MKi nney
sought not only an injunction but damages (see 509 U S. at 28)
cannot explain the Court's silence. Mst of the opinion' s |egal
anal ysis concerned injunctive relief. See id. at 35-36.
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treated the injunction this way when it transferred Smth and
Dawson to the Chio facility. On this view, the controversy
remains alive so long as these two prisoners are held pursu-
ant to the District's authority, no matter where they are
held.3 This interpretation of the injunction saves the cases
fromnmootness. But it al so exposes the injunction's defects.

The extraordi nary scope of the decree, a decree follow ng
t hese prisoners wherever the District incarcerates them ms-
apprehends the denmands of the Ei ghth Anendnent. The
key decision is the Suprene Court's in Helling v. MKinney.
A prisoner "states a cause of action under the Ei ghth Anend-
ment by alleging that [prison officials] have, with deliberate
i ndi fference, exposed himto | evels of [tobacco snoke] that
pose an unreasonable risk of serious damage to his future
health.” 509 U S. at 35. The Court referred to the first
el ement - - exposure to unreasonably high | evels of second-
hand snoke--as "objective." 1d. at 35, 36. To prove this
el ement, the prisoner nust show (1) that "he hinself is being
exposed to unreasonably high levels of" second-hand snoke;
and (2) that the exposure creates a risk of harm"so grave
that it violates contenporary standards of decency to expose
anyone unwillingly to such a risk,"” id. at 36; see also diver v.
Deen, 77 F.3d 156, 159-60 (7th Cr. 1996); Sinmons v. Sager
964 F. Supp. 210, 212 (WD. Va. 1997). The Court referred to
the second el enent--deliberate indifference--as "subjective."
Hel ling, 509 U.S. at 35, 36.

The district court quoted fromHelling but then refornulat-
ed the standard into what it called a conclusion of |aw
"involuntary exposure to significant anpunts of [second-hand
snoke] is intolerable under contenporary societal standards.”
Crowder, 959 F. Supp. at 8. This raises several questions,
not the least of which is how nmuch is a "significant" anmount?

A footnote to the opinion explained: "exposure to significant
anount s" neans "any direct exposure to tobacco snoke,
whet her fromthe same roomor froman adjacent area.” 1d.

3 The court's order commands the District to provide Smth and
Dawson with snoke-free quarters and comon areas "for the
remai nder of their incarceration.” Crowder, 959 F. Supp. at 11
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at 8 n.6. |If "any" exposure is intolerable, what does one do
with Helling's requirenment that the inmate must prove an
"unreasonably high" [ evel of snoke at the prison? And what

of Helling' s requirenent that exposure to second-hand snoke
must present a "grave" risk to the prisoner's health? Are we
to believe that any exposure to tobacco snoke, no natter

what the level, no matter what the length of tine, poses a
grave health risk? The district court cited no scientific
studies to support that proposition and the plaintiffs offered
none. Gven the |law inbedded in the district court's fornul a-
tion--involuntary exposure to any |evel of second-hand tobac-
co snoke in prison violates the Eighth Arendment--it is

easy to see why the court's injunction would foll ow these
prisoners wherever the District incarcerated them It is also
easy to see why the district court was m staken

Helling did not read the Ei ghth Anendnment as mandati ng
snoke-free prisons. It is inmpossible to read any such per se
rule into Helling's "objective" element. It is also inpossible
to find that these plaintiffs presented enough evidence to
satisfy Helling's standard, correctly understood. They did
put on sone evidence of their involuntary exposure to sone
second- hand snoke at Lorton. But the evidence consisted
nmerely of anecdotal accounts, such as testinony that there
"was snoking being done in the sleeping areas" and that
Lorton's Medium Security Facility was like "a nightclub."

J.A 207, 251. Mssing entirely fromthe plaintiffs' affirmative
case was any objective evidence of the | evel of second-hand
snoke. There was no "scientific and statistical inquiry into
t he seriousness of the potential harmand the |ikelihood that
... injury to health will actually be caused by exposure.”
Helling, 509 U S. at 36. The only quantitative evidence
consisted of the District's neasurenents of the air quality in
Lorton's dormtories and common areas (including the areas

of which the plaintiffs conplained). The nmeasurenents re-

veal ed that the anounts of second-hand snoke were bel ow

| evel s consi dered acceptabl e under the standards of both the
Cccupational Safety and Health Administration and the

American Society of Heating, Refrigerating, and Air Condi-
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tioni ng Engi neers, standards which apply to buildings in the
District and Virginia.4 |In short, Dawson and Smith failed to
prove that even while they were at Lorton, they were exposed
to such an unreasonable | evel of tobacco snoke that it posed a
serious risk to their future health. See, e.g., Deen, 77 F.3d at
160; Davidson v. Coughlin, 920 F. Supp. 305, 308-09 (N. D

N. Y. 1996); Pryor-El v. Kelly, 892 F. Supp. 261, 267 (D.D.C
1995); Jackson v. Berge, 864 F. Supp. 873, 882 (E.D. Ws.
1994); see also McNeil v. Lane, 16 F.3d 123, 125 (7th Cr.
1994). Needless to say, there is no evidence regarding their
present conditions of confinement in Onio, or what those
conditions would be absent the injunction. Yet before an

i njunction may issue the inmate nmust prove that he currently
"i s being exposed to unreasonably high |evels" of snoke.
Helling, 509 U S. at 35 (our italics).

Both plaintiffs say they are suffering "froma physica
ailment that is aggravated by second-hand cigarette snoke."
Brief of Appellees at 4. Their expert witness, Dr. Al bert
Munzer, testified that exposure to second-hand snoke woul d
aggravate the conditions of persons suffering fromthe plain-
tiffs' alleged health problenms and woul d have an adverse
ef fect even on otherw se-healthy persons. The plaintiffs be-
lieve that, in light of this evidence, their involuntary exposure
to tobacco snmoke at al nost any | evel was unreasonabl e.

The district court apparently agreed with this line of
reasoning. See Crowder, 959 F. Supp. at 8-9. W do not.
Smith's evidence consisted of his statements that exposure to

4 The District's air quality neasurenents were taken after the
district court had issued a prelimnary injunction ordering the
District to enforce Lorton's policy regardi ng nonsnoki ng areas.

For this reason the court found the neasurenents "of little prac-
tical help,” Crowder, 959 F. Supp. at 9 n.7. But it was never
proven that the conditions at Lorton were worse before the prelim-
nary injunction than after. Dawson and Smith in fact claimthat
prison officials ignored the prelimnary injunction. See Brief of
Appellees at 6, 7. Furthernore, even the earliest nmeasurenents
were taken weeks after the prelimnary injunction had expired. By
that time, any inprovenents in Lorton's air quality attributable to
the prelimnary injunction m ght well have dissipated.
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snoke caused hi m headaches, chest pains, and "a | ot of

stress.” J.A 210. He identified no specific nmedical condi-
tion, and provided no records docunmenting any ail ment.

Dawson, on the other hand, said he had been treated for

thyroid cancer and had a history of asthma. The District
contested the asthma claim but we will assunme it to be true.
Even so, Dawson failed to denonstrate a causal rel ationship
between his conditions and an increased risk of harmto him
from second- hand snoke. Dr. Minzer's testinony estab-

i shed no such nexus. He never exam ned Dawson (or

Smith). He had no know edge of Dawson's nedical condition

or of the actual l|evels of snoke to which Dawson was

exposed. Yet Dr. Minzer testified that the health effects of
exposure to second-hand snoke "var[y] trenmendously with

the individual ," and "in order to assess the actual risk to the
plaintiffs in this case ... to a reasonable degree of scientific
or nmedical certainty,” he "would certainly have to know ...

what the | evels of exposure were" and woul d have to be

famliar with the plaintiffs' nmedical histories. J.A 377, 387-
88.

Hel ling al so required Dawson and Snith to prove "deli ber-
ate indifference" on the part of prison authorities, 509 U S. at
35-36, that is, to prove that the authorities were "know ngly
and unreasonably di sregardi ng an objectively intol erable risk
of harm to the plaintiffs' safety. Farmer v. Brennan, 511
U S. 825, 846 (1994). The officials "nust both be aware of
facts fromwhich the inference could be drawn that a substan-
tial risk of serious harmexists, and ... nust also draw the
inference.” 1d. at 837. On this aspect of the case, the
district court concluded that the plaintiffs had carried their
burden by showing that the Lorton officials were "unable or
unwi I Iing" to enforce prison regul ati ons banni ng snoking in
certain areas. Crowder, 959 F. Supp. at 9. This cannot be
right. The court heard no evidence denonstrating the exis-
tence of any substantial risk of harm Yet there nust be an
"objectively intolerable risk" in order for there to be a
"knowi ng and unreasonabl e" disregard of it. It nakes no
sense to charge sonmeone with inproperly ignoring a danger
t hat never exi sted.
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Besides, it is hard to see how i nperfect enforcenment of a
nonsnmoki ng policy can, alone, satisfy Helling s subjective
element. That the District even has such a policy mlitates
against a finding of deliberate indifference. The Suprene
Court said as nuch in Helling, 509 U S. at 36. See also
Davi dson, 920 F. Supp. at 309; Pryor-El, 892 F. Supp. at
267. Here prison officials testified to their good-faith at-
tenpts to enforce the prison's nonsnoking policy to the best
of their abilities. A fire protection specialist found the prison
in substantial conpliance with nonsnmoki ng rul es during unan-
nounced i nspections. (Quards and prisoners caught ignoring
or violating the nonsnoking policy were disciplined. Steps
were taken to inprove ventilation in problem areas about
whi ch the prisoners conplained. Gievances and requests
frominmates and prison physicians regardi ng exposure to
t obacco snoke were answered and acted upon. And again,
actual neasurenents of the ampunt of snoke in the prison
reveal ed that prison officials were doing a good job keeping
t he environnent reasonably snoke-free. Deliberate indiffer-
ence i s characterized by "obduracy and wantonness." \Whit-
ley v. Albers, 475 U. S. 312, 319 (1986). Those words do not fit
the actions of the prison officials here.

eeeceeeReversed.
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